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FACTSHEET

TITLE: LETTER OF APPEAL filed by William F. Austin
on behalf of Red Star Auto Plaza, appealing  Planning
Commission Resolution No. PC-00711 denying
SPECIAL PERMIT NO. 1929, requested by Red Star
Auto Plaza for authority to park and display vehicles for
sale in the front yard on property located at 702 West
“O” Street.

STAFF RECOMMENDATION: Denial 

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 09/19/01 
Administrative Action: 09/19/01 and 10/03/01

RECOMMENDATION:  DENIAL (5-2: Newman, Taylor,
Steward, Carlson and Hunter voting ‘yes’; Duvall and
Schwinn voting ‘no’; Krieser and Bills absent).

FINDINGS OF FACT:  

1. The staff recommendation to deny this special permit is based upon the “Analysis” as set forth on p.9-10.

2. The minutes of the public hearing before the Planning Commission held on September 19, 2001, are found on
p.12-16.

3. The applicant’s testimony is found on p.12-13.  The revised site plan submitted by the applicant at the public
hearing is found on p.28.  In support of this application, the applicant submitted a copy of the Lincoln Dodge
business at 1235 West “O” Street (p.25-27) and petitions in support signed by 30 business and property owners
on West “O” and West “P” Streets (p.33-64).

4. The staff response to the revised site plan is found on p.29, finding that the parking dimensions meet design
standards.  

5. The revised landscape plan submitted by the applicant on 10/02/01 and the staff response are found on p.030-
032.  

6. A listing of special permit applications filed pursuant to § 27.63.700 as prepared by the Planning Department is
found on p.24.  

7. Testimony in opposition is found on p.14-15, and the record consists of two letters in opposition, including the
West “O” Street Business Association (p.65-66).

8. The information submitted by Peter Katt in opposition on behalf of Popeye’s Chicken is found on p.67-69.

9. The applicant’s response to the opposition is found on p.15.

10. On September 19, 2001, the Planning Commission closed public hearing and voted to defer action until 10/03/01.

11. On October 3, 2001, the Planning Commission agreed with the staff recommendation and voted 5-2 to deny
Resolution No. PC-00711 (Newman, Taylor, Steward, Carlson and Hunter voting ‘yes’; Duvall and Schwinn voting
‘no’; Krieser and Bills absent).  See p.4-7 and Minutes, p.16.

12. On October 4, 2001, a Notice of Appeal was filed with the City Clerk by William F. Austin on behalf of Red Star
Auto Plaza, L.L.C. (p.2-3).
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

P.A.S.: Special Permit #1929  DATE: August 29, 2001 

PROPOSAL:  Park and display vehicles in the front yard.

WAIVER REQUEST:  None

LAND AREA: 1.23 acres, more or less

CONCLUSION: This application does not meet the standard for required landscaping and landscape
screen. Any area in a required front yard used for such storage of vehicles must conform to the parking
lot design standards unless specifically adjusted or waived by City Council, Section 27.63.700. The
permitting storage of vehicles for sale in the required front yard does not protect or enhance the
character of the area or of the community as a whole.  

RECOMMENDATION:  Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 1 T. O. Haas Addition, in the S1/2 of Section 22, T10N,R6E, Lincoln,
Lancaster County.

LOCATION: 702 West “O” Street

APPLICANT:  Red Star Auto Plaza, L.L.C.

OWNER: Red Star Auto Plaza, L.L.C.

CONTACT: William F. Austin

EXISTING ZONING: H-3 Highway Commercial District  

EXISTING LAND USE: Auto Sales  

SURROUNDING LAND USE AND ZONING:  

North: Recycling center zoned I-1 across West “P” Street
South: Zoned I-1 south of West “O” Street. Directly south is vacant.
East: Commercial use zoned H-3
West: Restaurant zoned H-3
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HISTORY:  

Prior to 1979 the north half of the lot was zoned “K” Light Industrial and the south half was zoned
H-2 Highway Commercial.

In 1979 zoning was changed to H-3 Highway Commercial District.

On October 20, 1997 City Council approved Special Permit #1705 located south of West “O”
Street at Capitol Beach Blvd. to allow the storage of vehicles for sale in the front yard. 

On April 10, 2000 City Council denied Special Permit #1818 located at 702 West “O” 
Street, the same site, to allow the storage of vehicles for sale in the front yard.  

COMPREHENSIVE PLAN SPECIFICATIONS: 

The Land Use Plan shows this lot as commercial.

Page 65 of the Lincoln City-Lancaster County Comprehensive Plan identifies General
Commercial Areas. “General Commercial Areas reflect those areas where commercial uses
have grown in strip configuration along major thoroughfares.” West “O” Street is identified within
the General Commercial Areas. Goals within the General Commercial Areas include “Improve
the West “O” area.” 

Strategies outlined on page 66 to meet the goal include the installation of 
landscaping.

UTILITIES:  Public water, sanitary sewer and storm sewer are available to the site. 
 
TRAFFIC ANALYSIS:  The lot has access to both West “O” Street and West “P” Street. 

PUBLIC SERVICE:  The nearest fire station is located at 2nd and “N” Streets. 

REGIONAL ISSUES:  West “O” is a major entrance into Lincoln.  
 
AESTHETIC CONSIDERATIONS:  A landscape plan was not provided with this application. Design
Standards require a landscape screen.   

ANALYSIS: 

1. The storage of vehicles for sale and resale in the front yard is allowed by special  permit in
the H-3 zoning district.

2. Any area in a required front yard used for storage of vehicles must conform to the parking lot
design standards. 

3. Parking lot design standards requires landscape screening for parking lots.



-10-

4. A landscape plan was not provided with this application.

5. Parking is permitted in the front yard in the H-3 district (27.67.030). However, vehicles do not
consistently occupy parking spaces as would be the case with storage of vehicles for sale.

6. The entire site is paved with asphalt, including the front and side yards.

7. Special Permit #1818 to allow the storage of vehicles for sale in the front yard at 702 
West “O” Street was denied by City Council on April 10, 2000. Permitting the storage of
vehicles for sale and resale in the front yard does not protect or enhance the character of the
area or the community as a whole.

However; should the Planning Commission after a public hearing choose to approve the special permit
the following are suggested conditions:

 CONDITIONS:

Site Specific:

1. This approval permits the storage of vehicles for sale and resale in the front yard of this lot
provided:

1.1 If the use of the premises is changed from vehicle sales, this special permit shall not be
considered an adjustment or waiver of the standards for a  parking lot nor shall the area
be considered a nonconforming parking lot.

1.2 The hood or trunk or both shall not be left open on the stored vehicles for sale and resale
in the front yard except when the vehicle is inspected by a customer or for servicing.

General:

2. Before storing vehicles for sale or resale in the front yard:

2.1 The permittee shall complete the following instructions and submit the          
documents and plans to the Planning Department office for review and  
approval.

2.1.1 A revised site plan showing the following revisions:

2.1.1.1 Standard parking lot barriers to prevent vehicles for sale from 
extending into the street.

2.1.1.2 Parking stall and drive aisle dimensions with type of surfacing. The
parking areas do not need to be striped, however they must be
shown for review of standards.

2.1.1.3 A landscape plan that conforms to the design standards.



-11-

2.1.1.4 Add a note that the hood or trunk or both shall not be open   
except when inspected by a customer or for servicing.

STANDARD CONDITIONS:

3. The following conditions are applicable to all requests:

3.1 Before storing vehicles for sale or resale in the front yard all development and
construction is to comply with the approved plans.

3.2 All privately-owned improvements, including landscaping, are to be permanently
maintained by the owner.

3.3. The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

3.4. This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

3.5. The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment.  The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

Prepared by

Tom Cajka
Planner
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SPECIAL PERMIT NO. 1929

PUBLIC HEARING BEFORE PLANNING COMMISSION: September 19, 2001

Members present: Hunter, Carlson, Steward, Taylor, Duvall, Bills, Newman and Schwinn; Krieser
absent.

Staff recommendation: Denial.

Tom Cajka of the Planning staff submitted a letter in opposition from the West “O” Street Business
Association, and a informational handout listing seven different applications for similar special permits
throughout Lincoln which have either been approved, denied or withdrawn. 

Proponents

1.  Bill Austin appeared on behalf of Red Star Auto Plaza and Vince Cornell, the owner.  Red Star has
made application for a special permit pursuant to § 27.63.700 of the Lincoln Municipal Code for
authority to store vehicles for sale and resale in the required front yard in the H-3 zoning district.  The
establishment is located at 702 West “O” Street.   Austin submitted a revised site plan which he
believes resolves the technical issues, including the landscaping, surfacing and parking layout.  Austin
acknowledged that the staff has not had an opportunity to fully review the revised site plan; however,
the applicant will make any adjustments that are required if there are any deviations to design
standards on the revised site plan.  

As far as whether Red Star is entitled to this special permit, Austin submitted that the area in question
is zoned H-3 Highway Commercial.  The preamble for that zoning district states: “This is a district for
a redeveloping area intended to provide for low density commercial uses requiring high visibility and/or
access from major highways.”  Austin pointed out that “parking” is permitted in the front yard of the H-3
district pursuant to § 27.63.030.  If there are concerns about obstructions, the Commission should keep
in mind that a 6' fence could be installed in a yard up to the property line.  Austin does not believe there
should be a concern about obstructions in this area because the obstructions can already occur.
Austin also submitted that the type of storage of vehicles for sale being requested is better than what
you would get from parking in the front yard.  The applicant wants the area to be very attractive.  The
vehicles would be clean, low maintenance and properly positioned.  The type of parking that could be
allowed could be vehicles in some state of disrepair which could be placed in any sort of position.  

Austin suggested that it would be disingenuous to say this type of use should not be permitted in H-3
at this location because it is a gateway to the City.  He pointed out on the zoning map the red areas
of H-3 zoning, which is almost by its nature the zoning found at all the gateways to the City.  In 1997,
the City Council indicated that this is an appropriate use in the H-3.

Austin referred to the letters in opposition, one from the neighbor immediately to the west and one from
a representative of the West “O” Neighborhood Association.  In response to the opposition, Austin
submitted petitions in support from virtually everyone in the immediate vicinity.  Austin also suggested
that the Commission request whether or not the letter from the West “O” representative is from the
neighborhood association with a vote, or whether it is expressing the personal views of the President.
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Austin then referred to the staff report for the code provision in question which was considered by the
Planning Commission and City Council in 1997.  The staff report indicated as follows:   

The City Law Department has issued an opinion that states that merely neighborhood
opposition is not enough to deny a special permit.  The Planning Commission has discretionary
authority to deny a special permit but cannot do so arbitrarily.  They must find that the
application does not conform to the criteria in the Zoning Ordinance regarding the effect of the
proposed use upon the surrounding neighborhood, the Comprehensive Plan, the community as
a whole, and other matters relating to the public health, safety and general welfare.  Since the
Zoning Ordinance permits parking in the front yard, the question would be directed to any
adjustments or waivers to the parking lot design standards and to the activity on the area.  

Based upon that understanding and recognition and upon the fact that this applicant is not requesting
any adjustments or waivers, Austin believes that Red Star is entitled to a favorable consideration.  It
is seeking no adjustments.  Neighborhood opposition is not a basis for denial.  

Austin also pointed out that there is a similar special permit that was granted to Lincoln Dodge at
Capital Beach and West “O” Street.  He also submitted photographs of the Lincoln Dodge operation
showing that it clearly does not detract from the neighborhood, particularly in light of the fact that what
was here before was clearly a detriment to the neighborhood.  Red Star Auto has improved the
property.  It was basically a mud hole and used to be a car wash/truck wash with semi’s parked on the
property.  Cornell has paved the lot and put an attractive building on it.  

Austin believes approval of this special permit would be both fair and equitable given the fact that
similar permits already exist in the near vicinity and the applicant is not asking for any waivers.

Hunter asked how much green space would be between the parking area and the street.   Austin stated
that there is significant green space that would remain, i.e. 18' from the property line to the sidewalk;
then a sidewalk of 4'; and then another 6' to the curb.  

Steward inquired whether the applicant agrees with the conditions of approval should the Planning
Commission vote in favor.  Austin stated that the applicant is in full agreement.  
Carlson believes that substantially the same permit was applied for in April of 2000.  What is different
now?  Austin’s response was that “this is a clean permit”.  At the time of the previous request there was
also a request for parking in the side yard with a change of zone.  Secondly, Austin did not believe the
landscaping was agreed upon.  Cornell has installed a curb barrier adjacent to his west property line.
Subsequently, Cornell has been parking 30' from the front yard.  The adjacent neighbor has been
parking in the front yard and obscures the Cornell property.  
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Opposition

1.  Peter Katt appeared on behalf of the property owner immediately adjacent to the west, Popeye’s
Chicken.  As noted in the staff report, Katt pointed out that this is an identical application that was
brought before the Planning Commission and City Council about a year ago.  After that permit was
denied, 1) the building permit which Mr. Cornell received to develop this property would indicate that
he was aware of the required setbacks when he made his investment and built the building; and 2)
instead of complying with the requirements, vehicles continued to be parked in violation and, despite
repeated requests by the City to come into compliance, that was not the case.  Katt acknowledged that
Cornell is entitled to make this application again; however, the applicant’s counsel would have the
Commission believe that we should write off the special permit requirements that exist.  If you take the
argument made by the applicant’s counsel regarding the ability to park in the front yard, there is no
reason for the special permit.  Therefore, Katt believes that when the City Council created this provision
for a special permit to allow the display of vehicles in the front yard, there had to be some places where
it would be granted and some places where it would not.  

Katt’s client believes there is a significant difference between customer parking in the front yard and
the continuous display of vehicles in the front yard.  Customer parking in the front yard generally occurs
only at peak periods of time and the primary impact on his client is the visibility of his property in this
area, which is one of the purposes to be served by front yard setbacks.  This is one of those
circumstances where a special permit should not be granted and it is one that requires the Planning
Commission to exercise its discretion and say no.

Katt did request a copy of the enforcement file from the Building & Safety Department and apparently
it is somewhere between the City Attorney’s office and the Building & Safety Department.  Katt has not
been able to review this file.  

Steward inquired as to the land use and business function on the other side of Popeye’s.  Katt stated
that directly to the west of Popeye’s is a car wash and then the Dairy Queen.  Steward believes there
is an opportunity for front yard parking in that property as well.  Katt agreed.  There is nothing wrong
with parking.  It is an allowed use in front yard in the H-3.  But customer parking is different than the
continuous display of vehicles.  His client has no objection to customer parking in the front yard and it
is an allowed use.

2.  Richard Wiese, Chair of West “O” Area Business Association, testified in opposition.  The
association meets every third Tuesday of the month.  These meetings are advertised in the newspaper.
No one appeared at last Tuesday’s meeting to discuss this permit.  Wiese testified that Red Star Auto
parked as close to the street as possible for a long time.  The Codes Department had been asking
them to set their automobiles back since the denial of the special permit, and they have done a fairly
good job of that and it is attractive.  But, it is only proper that the H-3 zoning be kept to make the street
unified for the entrance coming into the City.  The West “O” Area Business Association has worked
hard to update the area.  Red Star Auto has had cars with flat tires and trunk lids open on “P” Street
right up to the street curb.  We need to maintain the 30' front yard setback on “O” Street.  If not, it will
hinder the appearance and entrances to other businesses.  We welcome automobile dealers but we
want to see an orderly fashioned growth of West “O” Street.  None of the automobile dealers will allow
trees to be planted in front of their businesses.  They do not have planted and watered grass in their
front yards either.  There will be several other car dealers asking for this same special permit if this one
is approved.  
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Response by the Applicant

Austin addressed the written citation submitted by Katt, pointing out that the citation was dismissed
after the owner discussed the issue with the city prosecutor.  The owner contended that he had cars
in the front yard that were not for sale.  He has since removed the cars from the front yard.  He is and
was and continues to be entitled to park cars in the front yard.  Customer vehicles, leased vehicles and
other titled vehicles could be parked there without a special permit.  The intrusion into the front yards
already exists with the parking that is allowed in the front yards.  Austin then displayed the 1997 aerial
photograph which shows customer vehicles located in the front yard.  To say that well-spaced vehicles
will detract from this area does not seem to be the case.  The city just wanted to be sure there were
some limits on it by the special permit.  
Austin went on to suggest that this is such a small additional intrusion, if an intrusion at all.  It is not
detracting from what is already out there and what was intended in the H-3 to begin with.  The record
consists of a list of neighbors in favor of this special permit–28 owners/businesses on West “O” and
West “P” Streets.  

As far as the nature of the vehicles on the Red Star lot, Austin submitted that it is a well-run car lot with
attractive vehicles.  

Lee Vincent Cornell, 9201 So. 53rd, testified as the owner in support.  He has been a business owner
on West O since 1985.  He has made numerous changes to the property.  He is doing his best to have
an attractive lot, but parking cars in the front yard is very important to his business.  
Staff questions

Steward inquired whether the revised site plan submitted today changes the staff recommendation of
denial.  Tom Cajka of Planning staff stated that he has not had an opportunity to review the revised site
plan closely and would not want to comment one way or the other at this time.  

Schwinn indicated that he would like to defer taking action because he wants to go back out and take
a look at the area.  

Public hearing was closed.

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: September 19, 2001

Duvall moved to defer action until October 3, 2001, seconded by Hunter and carried 8-0: Hunter,
Carlson, Steward, Taylor, Duvall, Bills, Newman and Schwinn voting ‘yes’; Krieser absent.

This application will be scheduled for administrative action on October 3, 2001.  Public hearing has
been closed.   There will be no further public testimony other than questions by the Commission to staff.
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ADMINISTRATIVE ACTION BY PLANNING COMMISSION: October 3, 2001

Members present: Newman, Duvall, Taylor, Steward, Carlson, Hunter and Schwinn; Bills and Krieser
absent.

Tom Cajka of the Planning Department presented a revised landscape plan submitted by the applicant.
This revised landscape plan does not change the staff recommendation to deny this special permit.

Taylor moved to deny, seconded by Hunter.  

Hunter commented that she drove out on West “O” and does not quite understand why there was a
petition signed by property owners out there to approve this when there is another car dealership 200'
further west that has the cars parked behind the front yard.  She believes that approval of this special
permit will encourage requests from other car dealerships on West “O”.  It would just be the start of
creating more and more of this.  

Hunter inquired about the opened hoods, etc.  Ray Hill of the Planning Department advised that the
prohibition of opened hoods is a condition that the city has routinely placed on every application where
parked has been granted in the front yard for the storage of vehicles for sale.  This is a condition of the
special permit.  Hill also cautioned that the other dealerships may be in a different zoning district that
does not  have the front yard requirement.

Schwinn commented that he was on the Commission when they voted on Lincoln Dodge some four
years ago and he believes Lincoln Dodge has done an excellent job.  He has looked at Red Star and
believes they have done a good job of improving their site.  He is sensitive to the fact that we will see
more if we do this one, but he is not so sure that having used cars parked neatly against the street isn’t
better streetscape than transient cards parked haphazardly.

Motion to deny carried 5-2: Newman, Taylor, Steward, Carlson and Hunter voting ‘yes’; Duvall and
Schwinn voting ‘no’; Krieser and Bills absent.

Note: This is final action unless appealed to the City Council by filing a letter of appeal with the City
Clerk within 14 days of the action of the Planning Commission.
























